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Family court information for intimate partner abuse survivors in Yukon

Common family law issues

Arrangements for the children after separation

Applicable laws: Divorce Act (federal), Children’s Law Act (CLA) (territorial)

Important terms

Summary, general principles

Family violence

How the court decides

Parenting order: Under
the Divorce Act, this is a
court order about
parenting
arrangements, including
parenting time,
decision-making
responsibilities, and how
children will
communicate with a
parent when not in that
parent’s care.

Custody or access
order: The equivalent of
a parenting order under

The Divorce Act applies only to
people who were legally married.
This act does not use the
language of custody and access,
while the Yukon’s CLA does.
Custody is roughly equivalent to
decision-making responsibility and
parenting time is roughly
equivalent to access.

Custody (CLA): Section 28(1)
defines custody as “the right to
care and nurturing of the child,
the right to consent to medical
treatment for the child, the right

Under the CLA’s best interests of
the child (BIC) test, past conduct
is considered irrelevant unless it
is deemed to be directly related
to the person’s ability to care for
or make decisions about the
child. Family violence and
coercive control are not
specifically mentioned. Survivors
may have a difficult time
convincing the court that it is
relevant to the issue of custody
and access.

Courts in the Yukon explicitly
presume that joint custody is in

All child-related court decisions in Canada are made using the BIC test,
which is set out in the Divorce Act (section 16) and the CLA (section
30).

The CLA's BIC test is as follows:

"30. In determining the best interests of a child for the purposes of an
application under this Part in respect of custody of or access to a child,
the court shall consider all the needs and circumstances of the child
including
(a)
(i) the bonding, love, affection and emotional ties between the child
and
(ii) each person entitled to or claiming custody of or access to the
child, other members of the child’s family who reside with the child,
and
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the Children’s Law Act
(CLA).

Parenting time: Under
the Divorce Act, this is

time a child is in the
care of a parent. It
includes periods when a
child is not physically
with that parent. For
example, when the child
is at school.

Decision-making
responsibility/

custody: Which parent
makes decisions related
to the children’s well-
being.

Access: Under the CLA,
this is time spent with a
parent who does not
have custody. The CLA
lacks an official
definition of this term.

to consent to the adoption or the
marriage of the child, and the
responsibilities associated with
those rights, including the duty of
supporting the child and of
ensuring that the child is
appropriately clothed, fed,
educated and disciplined, and
supplied with the other necessities
of life and a good upbringing.”

Decision-making responsibility
(Divorce Act): This covers
significant decisions, about
children primarily in four areas:
health; education; culture,
language, religion and spirituality,
and significant extra-curricular
activities. The parents might share
responsibility for making these
decisions; they might each be
given responsibility for specific
categories of decision-making or
one parent might have all of the
responsibility.

Children might spend relatively

equal amounts of time with each
parent or they might be primarily
resident with one and spend less

the best interests of the child,
under section 30(4) of the CLA.
This does not bode well for any
woman who has left an abusive
partner. She will need to present
compelling evidence as to why it
goes against the child’s best
interests to force her to be
constantly communicating and
collaborating with the abuser.

There is also a presumption
under the same section that it is
in the best interests of the child
to spend most of the time living
with one parent, rather than
constantly being shuttled
between houses. This may give
the woman an advantage,
especially if she has historically
been the primary caregiver (as is
most often the case).

(iii) persons, including grandparents involved in the care and
upbringing of the child;
(b) the views and preferences of the child, if those views and
preferences can be reasonably determined;
(c) the length of time, having regard to the child’s sense of time, that
the child has lived in a stable home environment;
(d) the ability and willingness of each person applying for custody of the
child to provide the child with guidance, education, the necessaties [sic]
of life and any special needs of the child;
(e) any plans proposed for the care and upbringing of the child;
(f) the permanence and stability of the family unit with which it is
proposed that the child will live; and
(g) the effect that awarding custody or care of the child to one party
would have on the ability of the other party to have reasonable access
to the child.”

The Divorce Act's BIC test is as follows:

“16 (3) In determining the best interests of the child, the court shall
consider all factors related to the circumstances of the child, including
(a) the child’s needs, given the child’s age and stage of development,
such as the child’s need for stability;

(b) the nature and strength of the child’s relationship with each spouse,
each of the child’s siblings and grandparents and any other person who
plays an important role in the child’s life;

(c) each spouse’s willingness to support the development and
maintenance of the child’s relationship with the other spouse;

(d) the history of care of the child;

(e) the child’s views and preferences, giving due weight to the child’s
age and maturity, unless they cannot be ascertained;
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time, often on a scheduled basis, (f) the child’s cultural, linguistic, religious and spiritual upbringing and
with the other. Parenting time can heritage, including Indigenous upbringing and heritage;

be supervised if there are (g) any plans for the child’s care;

concerns for the children’s safety (h) the ability and willingness of each person in respect of whom the
or well-being in the care of a order would apply to care for and meet the needs of the child;
parent. (i) the ability and willingness of each person in respect of whom the

order would apply to communicate and cooperate, in particular with one

another, on matters affecting the child;

(j) any family violence and its impact on, among other things,
(i) the ability and willingness of any person who engaged in the
family violence to care for and meet the needs of the child, and
(ii) the appropriateness of making an order that would require
persons in respect of whom the order would apply to cooperate on
issues affecting the child; and

(k) any civil or criminal proceeding, order, condition, or measure that is

relevant to the safety, security and well-being of the child.”
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Child support

Applicable laws: Divorce Act (federal), Family Property and Support Act (territorial)

Important | Summary, general principles Family violence How the court decides

terms

Child The Divorce Act applies only to Family violence is not a factor The amount of child support is calculated based on the income of the person paying
Support people who were legally married. the law or courts consider when | support and the number of children. The income/financial situation of the person
Guidelines: | Both parents are required to determining child support. receiving the support is not relevant.

set out rules | contribute to the financial support of

and tables their children. Most commonly, the | However, getting child support | Where there are child-related expenses that go beyond those intended to be

for parent with whom the children is often difficult for women who | covered by the base level of child support, the court can order the parents to share
calculating | spend most of their time will receive | have left abusive partners. those expenses in a way that is proportional to their respective incomes. These

the base child support from the other parent. items, often called “extraordinary expenses” can include the cost of health care or
amount of People who have acted in the role of | Some don't seek support medical treatment not otherwise covered, extra-curricular activities beyond the
child a parent (e.g., stepparents) may because they are afraid of usual, special education needs and the like.

support to also be required to pay support for | increased violence by the

be paid. a child. abuser. Where the person who has to pay support hides income, provides false information

Child support generally ends when
the child reaches the age of
majority (19 in Yukon), but it can
end earlier if the child becomes
independent or run longer if the
child is unable to become
independent because of an illness,
disability or other valid reason such
as being a full-time student.

Parenting time does not affect the
obligation to pay child support.

Some abusers attempt to
coerce their former partner into
not seeking child support. They
may quit their jobs, hide
income and assets and even
live in poverty themselves to
avoid their child support
responsibilities.

or unnecessarily delays proceedings, the court can proceed without his documents
and/or can impute income to him. This means the court assigns him income based
on the employment he could have, given his work history, and then calculates how
much child support he has to pay based on that.

Child and spousal support can be collected by the territorial Maintenance
Enforcement Program (MEP), which can also take steps when the person paying
support doesn’t make or falls behind with their payments. If the parties do not enroll
in the program, child or spousal support is paid directly between the parties (e-
transfer, cheque, etc.)

Courts can vary child support order if the circumstances of the family change; for
example, a child leaves home or the person paying the support loses their job.
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Parents have child support

obligations regardless of whether Federal Child Support Guidelines (website)
they spend time with their child. Federal Child Support Tables (website)
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Spousal support

Applicable laws: Divorce Act (federal), Family Property and Support Act (territorial)

Important terms

Summary, general principles

Family violence

How the court decides

Spouse: The Divorce
Act only applies to
people who legally
were married. For
support purposes,
the term ‘spouse’
also includes former
spouses, SO you can
apply for or change
spousal support
even after the
divorce is finalized

Common-law
relationship: Under
the Family Property
and Support Act
(FPSA), a person in
a common-law
relationship can also
apply for spousal
support. A common-
law relationship is
defined as two
people who have
cohabited in a

Spousal support in both the
federal and provincial legislation
is based on an expectation that
people should become as
economically independent as
possible. Where there are limits
to this, spousal support may be
ordered.

Spousal support is often a
temporary arrangement until the
person can support themself,
but there are circumstances in
which spousal support will run
for a long time or permanently.
For example, if the marriage has
been long-term and traditional,
with the wife remaining in the
home, or if one spouse has an
ongoing and serious medical
situation that makes it
impossible for them to work.

If the woman is married and
seeking a divorce, she will apply
through the federal Divorce Act.

Abusers tend to be reluctant to pay spousal
support and may withhold it. Many women
avoid pursuing spousal support for fear of
making the abuser angry, having to be in
contact with them, or having them use it
against her.

The gendered realities of families and abuse
mean that it is usually the woman seeking
spousal support. However, some abusers may
try to force the woman to pay spousal
support, often by misrepresenting the facts
(e.g., underreporting income or falsely
claiming to have been a stay-at-home parent).

Abuse is likely to leave the woman in a worse
financial position and thus more likely to have
to seek spousal support, for numerous
reasons. She may have difficulty keeping a
job/be unable to work due to trauma or other
health issues resulting from the abuse. The
abuser may have engaged in financial abuse
tactics, such as making the woman surrender
her savings, sabotaging her career, or opening
credit cards in her name. The process of

“Common-law partners may apply for spousal support, but their

These are some of the factors the judge may consider:
¢ the length of time you lived together;

Under the Divorce Act a judge must consider several factors to
determine if spousal support should be paid, including:
e The financial means, needs and circumstances of both
spouses;
e The length of time the spouses have lived together;
e The roles of each spouse during their marriage;
e The effect of those roles and the breakdown of the
marriage on both spouses' current financial positions;
e The ongoing responsibilities for care of the children, if
any;
e Any previous orders, agreements or arrangements
already made about spousal support

right to it is more limited than it is for married spouses. First, a
right to support exists only where the parties have lived together
in a “relationship of some permanence.” The law doesn't define
what that means. A judge will look at the facts of each case to
see if it was “a relationship of some permanence,” based on the
way that courts have interpreted that phrase in the past.

¢ your original intentions (perhaps you initially planned to
marry); and
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“relationship of
some permanence”.

If the woman was not married
or she is not seeking a divorce,
she will rely on the territorial
FPSA.

leaving an abusive partner can be very
expensive (e.g., moving, hiring a lawyer).

¢ how dependent you were on each other and how involved you
were in each other’s lives.
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Property division

Applicable laws: Family Property and Support Act (territorial)

Important terms

Summary, general principles

Family violence

How the court decides

Real property: Property in the form of land.

Personal property: Virtually all other forms
of property.

Family home: A rented or owned shelter
that the couple used as a residence. This
doesn’t need to be the primary residence
and there can be more than one —a
summer cottage would likely be considered
a family home, while an Airbnb the couple
stayed in for 3 weeks would not. If it is
located outside of the Yukon, it cannot be
considered a family home.

Family assets: Property used for a family
purpose during the relationship. Some
examples include the family home, the
family vehicle, furniture, and artwork.

Non-family assets: Property not used for a
family purpose during the relationship.
Business assets are usually considered this.

“Each married spouse is generally
entitled to 50% of the family
possessions and belongings that
are owned at the time of marriage
breakdown. It usually doesn’t
matter whose name a particular
possession is in, or who actually
bought it, or even whether the
property was bought or received
before marriage.” (Splitting Up,
YPLEA)

There is no automatic entitlement
to shared property for common-
law couples.

Abusers like to make
division of property (and
everything else) as difficult
as possible for women. She
should be prepared to have
to produce evidence of
whether something is
marital property.

“Every rule has exceptions if following the rule would result
in a situation that’s unfair. There are some situations where
an unequal division of property will be the most appropriate
way of dealing with things ... If a case goes to court, the
main thing the judge considers in dividing the assets is
what is most fair in the circumstances.” (Splitting Up,
YPLEA)

“There’s no general law that property is split equally when
a common-law couple separates. The property division
sections of the Yukon Family Property and Support Act do
not apply to common-law partners. People living in
common-law relationships can’t assume that they’re
entitled to one-half of the family assets such as the house,
the furniture, the appliances or the car when they separate.
However, common-law partners may sign a cohabitation
agreement and agree to follow the property division rules
outlined in the Act if they separate. Common-law partners
can make a contract with each other to treat their property
as if they were married. They can also agree to this in a
written separation agreement when they separate. In order
to be binding, such an agreement must be in writing and
must be witnessed by an independent third person.”

(Splitting Up, YPLEA)
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Exclusive possession of the home

Applicable laws: Family Property and Support Act (FPSA) (territorial), Family Violence Prevention Act (FVPA) (territorial)

Important terms Summary, general principles Family violence How the court decides

An order under the FPSA for exclusive
possession of a family home may be
made only if, in the opinion of the
Supreme Court, other provision for
shelter is not adequate in the
circumstances or if it is in the best

Exclusive possession: When a | In the Yukon, exclusive possession is | An exclusive possession order can be a valuable tool
relationship ends and one usually temporary but can be “for for the safety of survivors and their children (if they
partner is given the sole right | life.” When it is issued, family violence | have children). It may make it easier to change the

to occupy the home once is virtually always involved. It is locks, which is an important safety step.

shared by the former couple meant to be a temporary solution to
under the Family Property and | allow the survivor time to sort out

The Yukon'’s best interests of the child (BIC) test does

Support Act (FPSA).

Victim’s Assistance Order
(VAQ): An order under the
Family Violence Prevention Act
(FVPA) that can include a term
for temporary exclusive
occupancy of a residence in
cases of family violence

Emergency Intervention Order
(EIO): An order under the
FVPA made in emergency
situations in cases of family
violence that can include
exclusive occupation of a
residence.

something for the longer term.

The FVPA gives courts the authority to
issue an exclusive possession order as
part of an EIO and a VAO, which are
always temporary. It may be possible

to obtain permanent exclusive

possession after the VAO expires, but

this would require going to court

again. It is highly recommended to

seek legal advice in this case.

Applicants for an EIO are made
without notice to a Justice of the

Peace. Where granted, the order is
reviewed by a judge within 3 days, at

which point it will be varied or
confirmed.

not contain any mention of family violence, so the
woman will need to convince the court not only that
there has been family violence but that it is directly
relevant to the children’s best interests. If the children
have witnessed the violence, been physically or
sexually abused, or are showing signs of emotional
distress, this should be included in the affidavit. Some
possible signs of emotional distress in children include
a drop in their grades, rapid weight changes, self-
harming behaviour (especially concerning in a child
younger than 13), regressive behaviour (e.g., soiling
themselves again despite having been potty trained,
acting much younger than they are, not being
appropriately self-sufficient for their age), or bullying
other children at school.

Family violence is defined in the FVPA broadly to
include various forms of violence, including emotional
abuse, neglect, sexual abuse and physical violence or
threats of violence.

interests of a child to do so.

An order for exclusive occupancy under
the FVPA can only be made in cases
where family violence has been found to
have occurred. In the case of an EIO, the
court must find that the situation is
sufficiently urgent to warrant the making
of the order without notice to the abuser.

In deciding whether to grant an EIO or
VAO, a court is to consider such factors
as the nature and history of the violence,
the existence of immediate danger to
persons or property and the nest interests
of the victim and any child of the victim
or child in the victim’s care.
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Protection orders

Applicable laws: Family Violence Prevention Act (FVPA) (territorial); Children’s Law Act (CLA) (territorial)

Important terms

Summary, general principles

Family violence

How the court decides

Restraining order: A family court
order under the Children’s Law
Act (CLA) that places limits on
an abusive partner’s behaviour.
Normally, it is only possible to
get a restraining order if the
couple was married, lived
together, or has a child
together.

Victim’s Assistance Order (VAO):

A temporary family court order
under the Family Violence
Prevention Act (FVPA) meant to
protect victims of “"domestic
violence,” their children, and/or
their property. It can also force
the abuser to reimburse the
victim for expenses or losses
incurred because of the
violence.

Emergency Intervention Order
(EIO): A short-term emergency
order under the FVPA to stop or

A restraining order, VAO, and EIO are all types of
orders meant to protect survivors by putting
restrictions on the abuser’s actions. They are
usually temporary but may be permanent in some
cases. The court may, for example, ban the
abuser from contacting her unless it is by email
on Wednesdays between 1:00 PM and 7:00 PM
and for legitimate co-parenting purposes.

If the abuser has been harassing the woman’s
family and friends, the order can be used to put a
stop to this. It may prohibit the abuser, their
family, and/or their new partner from going to
certain locations, such as the woman’s home,
workplace, gym, children’s school or daycare, her
brother’s home, or her new partner’s workplace.

It can also be used to stop the abuser from going
within a certain distance of the woman and
people close to her, like her family or her new
partner.

Violating a family court order is not a criminal
offence per se, but there are legal consequences,
sometimes including imprisonment.

VAOs are temporarily and usually last for about
3 months. Their intended purpose is to buy the
survivor “time to start a Family Court process
or other protective measures.”

VAOs can provide other temporary protections
in addition to the usual no-contact, such as
forcing the abuser to move out or granting the
survivor exclusive possession of shared
property for a set period.

The woman can hire a family lawyer to
represent her at her VAO hearing, which
normally takes place fairly quickly after the
application (1 week at most). She can also
have a Victim Services worker there for
emotional support. She can call witnesses and
may be required to testify herself. The abuser
has a right to legal representation at the
hearing.

EIOs are typically for about 1 month. Similar to
VAOs, they are meant to secure the survivor
and her children’s immediate safety while she
sorts out a more permanent solution.

None of these orders require the
abuser to have been convicted or
charged with a crime.

The survivor cannot apply for a VAO
on her own. She must get help from
either the RCMP or Victim Services.

A judge will only issue a restraining
order if they are convinced that the
woman has reasonable grounds to
be afraid for her own safety and/or
the safety of a child in her care
because of the abuser’s conduct.
Things like intuition, a bad temper,
alcoholism, or threats that were
made a long time ago and never
acted upon despite opportunity to do
so are not likely to be sufficient in
the eyes of the court; she must be
prepared to provide hard evidence,
such as recent emails in which the
abuser threatens physical or sexual
violence against the woman or her
child.
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prevent family violence, which
includes both intimate partner
violence and non-partner family
violence.
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Family court related services

Family Court Process
o General Family Law Information
e Yukon Public Legal Education Association

Family Law Legal Aid
o Yukon Legal Services Society (Legal Aid)

Family Law Mediation and ADR
e Yukon Family Mediation Service

Child Protection
e Children’s services

Family Law Information Centre (FLIC)
o Family Law Information Centre

Family Court Support for IPV Survivors
o Indigenous Court Worker Program

Family court information for
intimate partner abuse survivors
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